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)

Request for Emergency Declaratory) )
Ruling by California State 9-1-1 )
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CONSOLIDATED OPPOSITION
OF THE CALIFORNIA STATE
9-1-1 PROGRAM MANAGER

The California State 9-1-1 Program ("California Program") through

its Manager, hereby opposes the Application for Review of United States

Cellular Corporation ("USCC") and the Petition for Reconsideration of

Omnipoint Communications, Inc. ("Omnipoint"), both filed January 19,

1999, challenging the Declaratory Ruling of the Wireless

Telecommunications Bureau ("Bureau Ruling"), DA 98-2572, released

December 18, 1998.1 We urge the full Commission to dispose promptly of

both challenges, even though Omnipoint's is directed to the Bureau.2

The combined effect of Sections 1.115, 1.106 and 1.4 of the Commission's rules
is to establish a common date of February 3, 1999 for oppositions to the Application for
Review and Petition for Reconsideration.

2 Section 1.104(b) permits the Bureau to refer petitions for reconsideration of its
actions to the full Commission, obviating the need for the sequential disposition
referenced in subsection (c). () +Lj
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This liability issue has been addressed no fewer than three times

previously and is pending before the Commission in a fourth iteration.3 The

apparent inability of some carriers to reconcile themselves to the

Commission's plain answers is no reason to prolong a discussion that is

delaying inexcusably the implementation of wireless E9-1-1.

uSCC's arguments are erroneous,
speculative and inapposite.

USCC, for example, would like to read the wireless E9-1-1

requirements as "inapplicable until the states have taken all the necessary

actions to make the service viable." (Application, 5) But those are not the

words of the rule. Section 20. 18(f) establishes three pre-conditions only,

and the third of these, a funding mechanism, is unspecific as to the treatment

of liability insurance premiums because the FCC expressly has left that to

local and/or state 9-1-1 authorities.

Taken as a whole, USCC's Application falls far short of the

requirement of Section 1.115(b)(2) that the challenger "specify with

3 Report and Order, 11 FCC Rcd 18676,18727-28 (1996); Memorandum Opinion
and Order, 12 FCC Rcd 22665,22731-35 (1997); the Bureau Ruling under challenge
here; and the Petitions for Further Reconsideration of CTIA and BellSouth, February 17,
1998.
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particularity" the factors warranting Commission review. The pleading is

full of undocumented threats and unsupported speculation:

• "[E]merging conditions, especially a growing threat of
liability litigation" (Application, 5)

• "[M]any states have not enacted liability protection for
wireless carriers and may never do so." (7)

• "[T]hreat of multimillion dollar liability judgments" (7, n.6)

• "[C]ompelled provision of a public service should not have
as a concomitant the real threat of bankruptcy." (10)

In fact, USCC admits there is no present crisis4 but asks the FCC to assume

that a culture of litigation will somehow give birth to catastrophe:

At present, most people do not think to sue their
wireless carrier if the response to an E-911 call
is, in some way, inadequate. However, given time
and legal ingenuity, they will ... (12, n.9)

In the absence of particular facts to support its Application, USCC

falls back on a Section 253 claim that it is being prohibited from providing

wireless service, a Section 332 argument that its entry into or charges for

wireless service are being improperly regulated by California, and a Fifth

Amendment assertion that its property is being taken without due process.

None of these arguments holds water.

4 An essentially cooperative atmosphere in California is portrayed by the
Governor's Executive Order W-186-98, appended to this Consolidated Opposition.
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First, USCC has not demonstrated that the treatment of wireless

carrier liability in California is having the "effect" of prohibiting, much less

flatly barring, USCC's provision of any aspect of wireless service in that

state. As noted above, the constraints are solely a product of USCC's

imagination. Even if the California Program were having such an effect,

USCC fails to account for Section 253(b), which permits states to "impose,

on a competitively neutral basis," protections for "public safety and

welfare." In California, wireline carrier liability limitation is governed by

Public Utilities Commission Rule 14, written in a form allowing for

inclusion in tariffs. Subsection A.l excepts from the limitation willful and

fraudulent misconduct or violations of law. The rule does not appear to

differ significantly from the tariff liability limitation mechanism available to

wireless carriers in the state.5 In any event, USCC has not shown with

particularity how it is competitively disadvantaged.

Second, the FCC has never held that the effect of state-imposed "other

terms and conditions" [47 U.S.C.§332(c)(3)(A)] on costs of doing business

for wireless carriers is to cause the state to engage in prohibited rate

regulation. In fact, the Commission could not prudently leave to non-federal

5 The California wireless carrier tariffing regulations are discussed further below, in
answer to statements of Omnipoint.
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authorities - as it has - the details of wireless E9-1-1 funding mechanisms if

these non-federal decisions were thought to impinge on rate regulation under

Section 332(c)(3)(A). This same reasoning has been followed recently by

the California Court of Appeal.6

Finally, USCC answers its own takings argument by pointing out that

economic regulation not involving "physical invasion by the government" is

not usually found to violate the Fifth Amendment. (20, n.ll) While USCC

claims to find "special force" in a takings claim in the California

circumstances, its only citation (22, n.13) is to an inapposite case - involving

government-ordered physical invasion - decided on statutory rather than

constitutional grounds.

Informational tariffs limiting carrier
liability are preferable to insurance

premiums and deserve first consideration.

In earlier comments in this proceeding, the California Program noted

that

[C]ellular carriers in our state have been providing
basic 9-1-1 services since 1985 with only the protection
granted by tariffs in place with the California Public

6 Los Angeles Cellular Telephone Company v. Superior Court of Los Angeles
County, 76 Cal.Rptr.2d 894, 1998 Cal.App.LEXIS 664, n.3. ("[Section 332(c)(3)(A)]
does not in any event affect the PUC's power to regulate the terms and conditions
imposed by wireless service providers.")
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Utilities Commission ("CPUC"). PCS carriers also
have been providing basic 9-1-1 service with no
such protections. Whether there is substantial
increased risk in providing E9-1-1 over basic 9-1-1
service has not been fully explored or answered. We
do not view the features associated with the E9-1-1
service as necessarily increasing the risk to wireless
carriers. In many ways, we view the liability risk as
substantially decreased.7

Effectively, we invited carriers to identify the increased risk of offering E9-

1-1 and what this would add to the cost of insurance premiums. None has

done so.

The failure to resolve such an "actuarial nightmare" (Reply, n.3) is not

surprising, given the absence of empirical data about the very new service of

wireless E9-1-1. Instead, there is a better way to handle the problem for all

concerned. That way involves state or federal informational tariffs that

would give notice of limits on wireless carrier liability consonant with state

law. The state tariff approach has been upheld recently by the California

Court of AppeaL8 We urge the FCC to clarify the preemption "demarcation

7 Reply, August 24, 1998,2-3.

8 Note 6, supra. Omnipoint's assertions (Petition, 6-7) that the state court decision
is "of questionable application" on the basis of chronology and possible federal
preemption are not persuasive. First, the decision was upheld on a basis that had nothing
to do with the timing of events, namely that the new Section 332(c)(3)(A) did not
preempt state tariffing of this type. That holding answers the second concern about
preemption.
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point" (Bureau Ruling, n.24) by finding that the state tariff mechanism in

California does not offend federal law.

Even if the FCC wishes to continue to demur on state law, it can solve

the liability limitation problem by accepting the proposal of the Cellular

Telecommunications Industry Association and BellSouth for federal filing of

informational tariffs. (Note 3, supra) At a minimum, the FCC should rule

on the acceptability of state or federal tariffs, as a means of limiting wireless

carrier liability for E9-1-1 services, before ordering - or in any way

encouraging - the inclusion of liability insurance premiums in wireless E9

1-1 funding mechanisms. There is simply no reason to invite this actuarial

nightmare if the carrier self-help of tariff notice is available.

CONCLUSION

For the reasons set forth above, the Commission should (1) consider

together, and deny, the USCC Application for Review and the Omnipoint

Petition for Reconsideration; (2) clarify the permissibility of state liability

limitation tariffs under Section 332(c)(3)(A); and/or (3) rule on the

acceptability of state or federal tariffs for this purpose before addressing, in
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any further detail, the question of liability insurance premiums as

recoverable costs of wireless E9-1-1 implementation.

Leah Senitte, Manager
9-1-1 Program
Telecommunications Division
Department of General Services
State of California
601 Sequoia Pacific Boulevard
Sacramento, California 95814

February 3, 1999

Respectfully submitted,

A STATE 9-1-1IlOP,AM
(}-/\P:b~

Jam s . obson
Donelan Cleary Wood & Maser,P.C.
1100 New York Avenue, N.W., #750
Washington, D.C. 20005-3934
(202) 371-9500

ITS ATTORNEY
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I hereby certify that I have on this 3rd day of February 1999 served copies
of the foregoing Consolidated Opposition Of The California State 9-1-1 Program
Manager by first-class mail, postage prepaid, on all parties of record in the above
captioned proceeding.

Mark J. O'Connor
Omnipoint Communications, Inc.
Piper & Marbury L.L. P.
1200 19th Street, N.W., Seventh Floor
Washington, D.C. 20036

VIA H~ DELIVERY
John Cimko
FCC
Room 7002
2025 M Street, N.W.
Washington, D.C.

Peter M. Connolly
US Cellular Corporation
Koteen & Naftain
1150 Connecticut Avenue, N.W.
Washington, D.C. 20036

Shannon R. Harris
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